Local Environmental Regulation in the Mountain West by Miller, Stephen R.
UIdaho Law
Digital Commons @ UIdaho Law
Faculty Scholarship
Winter 2017
Local Environmental Regulation in the Mountain
West
Stephen R. Miller
University of Idaho College of Law, millers@uidaho.edu
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/faculty_scholarship
Part of the Administrative Law Commons, and the Environmental Law Commons
This Article is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Faculty Scholarship by
an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.
Recommended Citation
46 Real Est. Rev. 63 (2017)
Local Environmental Regulation in the
Mountain West
Stephen R. Miller, J.D., M.C.P.,* Barbara J.B. Green, J.D., M.P.A.,**
Edward Thomas, J.D.,*** and J. Lawrence Frank****
This article takes the opportunity to reﬂect
upon the rapid rise and maturation of local
environmental regulation in the Mountain
West, which has been one of the country’s
fastest growing regions in the last twenty-ﬁve
years. Section I of this article ﬁrst offers sev-
eral reasons why local environmental regula-
tion has become popular over the past several
decades in the Mountain West. The article
then explores several of the key forms of local
environmental regulation to emerge. Section II
focuses on those local environmental regula-
tions that address living with and preserving
access to the natural environment, both of
which are among the major reasons why
people choose to live in, and move to, the
Mountain West. Section III focuses on local
environmental regulations that are intended to
recognize, map, and plan for natural hazards,
such as drought, ﬂoods, and wildﬁre, that are
common in the Mountain West. Section IV
focuses on those local environmental regula-
tions with which cities seek to “green” the
urban environment, such as green building
and green infrastructure, both to mitigate and
adapt to climate change. Section V focuses on
those local environmental regulations that
seek to address the legacy and reemergence
of “old west” industries, such as hydraulic
fracturing and other types of mining. Section
VI looks at efforts, successful and otherwise,
to engage regionally in environmental plan-
ning where rapid development spreads across
jurisdictions. The article concludes with sev-
eral predictions and issues to watch in the next
twenty-ﬁve years of local environmental regu-
lation in the Mountain West.
I. The Appeal of Local Environmental
Regulation in the Mountain West
The traditional narrative of environmental
law heavily emphasizes the federal, statutory
laws of the Sixties and Seventies that estab-
lished the modern framework for environmen-
tal protection. Those workhorses of the federal
system—laws like the Clean Air Act; the Clean
Water Act; the Endangered Species Act; the
Comprehensive Environmental Response,
Compensation, and Liability Act; and the
National Environmental Policy Act—still form
the bedrock of the environmental movement.
The long-term emphasis on environmental re-
sponse at the federal level has often been
premised on concerns over externalities and
collective action problems that arise at local
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levels of government,1 as well as concerns that
local ofﬁcials might not have the resources, or
political wherewithal, to handle more complex
environmental issues.2
Despite the legitimate reasons that guide
the preference for federal solutions to environ-
mental problems, the past several decades
have seen an unprecedented rise in both the
prevalence and scope of local environmental
regulations.3 The new prevalence of this local-
ism in the environmental movement is an oft-
unheralded development. While local environ-
mental law has become important throughout
the country,4 in the Mountain West there are
several key factors that have spurred its
growth within the region.
First, Mountain West states have been
transformed by population growth over the last
twenty-ﬁve years that has made the region as
known for rapid urbanization as for wide open
spaces. Nevada has been the fastest growing
state in the country for the past ﬁve decades.5
Between 1990 and 2000, the ﬁve fastest grow-
ing states by percentage in the U.S. Census
were all in the Mountain West: Nevada (66%);
Arizona (40%); Colorado (31%); Utah (30%);
and Idaho (29%).6 Mountain West states also
dominated growth between 2000 and 2010
with Nevada (35%); Arizona (24%); Utah
(24%), and Idaho (21%) among the top ﬁve
fastest growing states.7 This rapid growth may
be tempering, however; between 2010 and
2014, population growth “slowed considerably
in the Mountain West for the ﬁrst time in
decades.”8
This growth in Mountain West states has
been especially focused on four sprawling
mega-regions—those centered around Den-
ver, Las Vegas, Phoenix, and Salt Lake
City—as well as three fast-growing, and
equally sprawling, mid-sized cities—Reno,
Boise, and Albuquerque. These city-regions
contain a disproportionate share of their re-
spective states’ population. For instance, a
2012 study found that three out of four Neva-
dans lived in the Las Vegas MSA; roughly two-
thirds of Arizona’s population resided in the
Phoenix MSA; nearly 51 percent of all Colora-
doans lived in Denver and its suburbs; 44
percent of New Mexico’s population lived in
the Albuquerque MSA; 41 percent of Utah’s
population was concentrated in the Salt Lake
City MSA; and 40 percent of all Idahoans lived
in Boise’s MSA.9 As a result, the population
centers of Mountain West cities are uniquely
concentrated in just one or two regions of each
state; at the same time, these urban regions
often cover vast geographies and are frag-
mented into numerous local government
jurisdictions. These regions’ population con-
centration permits unusual opportunities for lo-
cal environmental regulation; on the other
hand, the combination of sprawl and decentral-
ized governance can necessitate regional
cooperation, which can be difﬁcult to foster.
Second, preservation of and access to
environmental and recreational amenities of-
fered by the Mountain West’s varied terrain is
vital to the economic growth of its cities. While
Mountain West city-dwellers want to be close
to the metropolitan center for work prospects,
they also want access to a variety of recre-
ational amenities nearby.10 Regulations that
preserve and provide access to local natural
resources are some of the more common
forms of local environmental regulations in the
Mountain West.11
Third, development on the periphery of the
Mountain West’s urban centers—often referred
to as the wildland-urban interface (WUI)—grew
expansively in the last 25 years.12 Such rural
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residential development has implications for
biodiversity—clustered homes affect the envi-
ronment far less than spaced-out ranch-
ettes—as well as implications for costs of
hazards protection, such as with ﬂoods and
wildﬁres.13 Seeking to address rapid growth at
the wildland-urban interface has been another
factor driving local environmental regulation.14
By some estimates, just 14 percent of the WUI
of the Mountain West’s cities is currently
developed; if the rest of the WUI were to
develop in the coming decades, signiﬁcant
environmental effects, as well as signiﬁcant
economic resources, would be required to
maintain and protect such settlements.15
Fourth, Mountain West cities are already
dealing with climate change, whether as a
result of heightened droughts, increased prev-
alence of wildﬁre and ﬂoods, loss of snow
pack, or urban issues like the heat island
effect.16 According to the 2014 U.S. Climate
Change Assessment, in northern states of the
region, annual temperature increases of 3.3°F
to 9.7° Fahrenheit are projected by the end of
the century, while precipitation is expected to
decrease by as much as 12% in some regions
and increase as much as 18% in other
regions.17 Summer precipitation is projected to
decrease by as much as 30% by the end of
the century, which is expected to increase
wildﬁres throughout the northwest.18 The
southern states of the region are already
witnessing impacts of climate change: the pe-
riod since 1950 has been hotter in the south-
west than any comparably long period in at
least 600 years.19 Evidence indicates increas-
ingly widespread tree mortality, increased ﬁre
occurrence and area burned, and forest insect
outbreaks.20 Higher temperatures and drought
have also caused earlier spring snowmelt and
shifted runoff to earlier in the year.21 Sum-
mertime heat waves are projected to become
longer and hotter, which will affect urban pub-
lic health through increased risk of heat stress,
urban infrastructure through increased risk of
disruptions to electric power generation, and
impact crop yields and productivity of key
regional crops, such as fruit trees.22 Facing
these challenges, Mountain West cities have
been among the most aggressive in engaging
their changing climates through policies like
climate action plans and green building poli-
cies, as well as the embrace of local ecosys-
tem services models.23
Finally, the Mountain West has a long his-
tory of preferring local solutions, a tendency
that is no doubt encouraged by the tense rela-
tionship with the federal government, which
owns from a quarter to over three-quarters of
land in Mountain West states.24 Sometimes
the region’s localism ﬁnds form through vitriolic
strains of anti-federalism like sagebrush rebel-
lions and anti-Agenda 21 conspiracy
theorists.25 When that localism takes on a
constructive valence, however, it often draws
upon the region’s emphasis on traditions of
openness and disarming friendliness—“out
where the smile dwells a little longer, / That’s
where the West begins”26—and investment in
community. Such emphasis on community en-
deavor, which can go unnoticed amidst strident
invocations of freedom and liberty, nonethe-
less has deep roots in regional history. While
the granges and oddfellows clubs nourished
western rural communities of the past, that
emphasis on community continues now in
modern urban forms, such as the “civic health
club” Warm Cookies of the Revolution. And
so, when Westerners have found themselves
ignored in Washington and ill-served by poorly-
run state legislatures, they have turned to their
own cities to ask how they can make a differ-
ence at home. In instances like climate
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change, they have sought to grow a global
movement from the ground up. In this sense,
local environmentalism in the Mountain West
is emblematic of the region’s optimism that
governance, even for nation-states, begins
with communities ﬁrst and the knowledge that
life in a place provides.
These reasons, among others, have encour-
aged Mountain West cities to engage environ-
mentalism at the local level. In so doing, many
of the region’s cities have proven themselves
national leaders in thinking through complex
issues and re-envisioned the toolkit for envi-
ronmentalism generally. That these cities and
counties have done so despite the fact that
none of the Mountain West states have an
environmental review statute, such as the Cal-
ifornia Environmental Quality Act, to mandate
environmental analysis of private projects at
the local government level, is all-the-more of
interest.27 Here are some examples of how the
Mountain West has approached these local
environmental regulations in its own way.
II. Living with and Protecting the
Environment
Because the idea of the Mountain West is
so tied to its landscapes and environment,
many local governments in the region have
been leaders both in protecting open space as
well as access to it. This section reviews sev-
eral examples that illustrate the breadth of re-
sponses over the past several decades.
A. Using Regulation and Collabora-
tion to Protect Wildlife
As historically rural areas of the Mountain
West have urbanized, economies in many
Western cities moved from an emphasis on
agriculture to amenity- and recreation-based
tourism. Local governments in these locations
increasingly have sought to use their ability to
regulate land use under delegated police pow-
ers to protect the environment from the nega-
tive impacts of encroaching development,
which also had the beneﬁt of preserving the
amenities and recreational opportunities on
which these locations’ development was
based.
One land use tool that became widely used
in the Mountain West is an overlay district
intended to protect wildlife. For example, Park
County, Colorado, which has both suburban
and rural growth nodes, adopted a wildlife
habitat overlay and permit-based regulations
in the 1990s to protect wildlife and wildlife
habitat while allowing new development to
move forward. The regulations impose mitiga-
tion requirements on all development to ensure
that neither wildlife nor wildlife habitat would
be degraded. The Wildlife Habitat Regulations
allow a waiver from the permit requirement for
development that will have minimal impact on
wildlife or wildlife habitat, based on a ﬁnding
of no signiﬁcant impact to wildlife from the Col-
orado Division of Parks and Wildlife.28 This
waiver is important because nearly the entire
county is designated by the State of Colorado
as signiﬁcant wildlife habitat.
Similarly, Clark County, Nevada used its
land use authority to establish the Red Rock
Canyon National Conservat ion Area
(RRCNCA), which contains unique geologic
features, plants, and animals representative of
the Mojave Desert. The county adopted the
Red Rock Design Overlay District to minimize
the visual impact of development within the
area, maintain the rural character and cultural
heritage of the community, preserve wildlife
habitat, and minimize the impacts of additional
trafﬁc.29 Regulatory requirements to minimize
the development impacts on environmentally
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sensitive areas include pre-determined build-
ing envelopes for lots surrounded by natural
areas, and restoration to a condition character-
istic of the surrounding native geographical
features.30 Certain slopes of ridgelines are
restricted from development to preserve view
sheds.31 Grading is restricted to areas where
there is already disturbance from previous
extractive industries,32 and drainage is de-
signed to utilize natural channels unless such
a design is impractical.33 Subdivision maps are
required to “respect the undisturbed landforms
such as natural washes and hillsides, and all
development shall be designed to follow the
natural contours of the land.”34 The District also
utilizes a tradeable development credits sys-
tem that would allow a greater number of resi-
dential dwelling units to be constructed in an
area so long as it does not increase the over-
all density of residential dwelling units in that
area.35
There is also an increasing collaboration be-
tween levels of government to ensure that
protections for wildlife and the environment
generally that are imposed as conditions of
urban development, which is typically the
provenance of local units of government, align
with those wildlife and environmental goals of
state and federal agencies. For instance, the
Western Governors Association has tried to
facilitate such collaboration with its Initiative
on Wildlife Corridors and Crucial Habitat,
which since 2013 has provided valuable maps
and data about the movement of wildlife
throughout the Mountain West.36 The data has
been used in a variety of ways, such as a Utah
collaboration between federal, state, and local
governments to design highway crossings for
wildlife that would reduce wildlife-vehicle
collisions.37
B. Using Land Use Regulations to
Protect Watersheds
Water quality protection is of paramount
importance in the Mountain West where high
mountain snowmelt provides the water supply
for much of the western United States. Local
governments have led the way in protecting
water quality through land use regulations
aimed at curbing non-point pollution generated
by land use activities.
The Town of Crested Butte, Colorado ad-
opted a watershed protection ordinance to
protect a watershed from land uses that could
pollute the Town’s water supply.38 The Town
relied on speciﬁc statutory authority to adopt
the watershed protection ordinance which al-
lows municipalities to regulate an area ﬁve
miles upstream from the source of its munici-
pal water supply.39 Any new development in
the watershed area requires a permit from the
Town, which is subject to a public hearing, un-
less it meets terms for a ﬁnding of no signiﬁ-
cant impact.40 The ordinance contemplates
avoidance and mitigation of non-point source
pollution and requires the application for the
permit to make comprehensive ﬁndings with
regard to the project’s potential effects on the
Town waterworks and municipal water supply;
surface water quality; ground water quality and
quantity; ﬂoodplains, wetlands, and riparian
areas; terrestrial and aquatic animals and
habitat; as well as numerous other require-
ments including the preparation of an emer-
gency response plan.41 Applicants must also
sign a security agreement with the Town to
guarantee compliance with the permit require-
ments and to ensure that not only the mitiga-
tion requirements are performed, but that any
impacted areas are “timely and fully
restored.”42
Another example of water quality protection
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is the Carson River watershed in Nevada that
has set a goal to protect as much ﬂoodplain
as possible.43 Carson, Douglas, and Lyon
counties have protected 31 percent of their
ﬂoodplains, or about 12,450 acres.44 In 1996,
Carson City passed its Quality of Life Initiative
in which voters approved an increase in the
sales tax that provides funding for an Open
Space Program. Since 2000, the Open Space
Program has acquired and protected hundreds
of acres in the ﬂoodplain.45 Douglas County
has implemented a transfer of development
rights program to encourage development
outside of the ﬂoodplain.46 At present, there is
little development in the ﬂoodplain; however,
local governments in the region are doing their
best to make clear that if development did
enter the ﬂoodplain, the eventual result could
be a river “conﬁned to an expensive concrete-
lined ﬂood channel with little beauty or ecologi-
cal value.”47
C. Mitigating Impacts of Water
Transfers with Land Use Regulations
The region has pioneered a number of ﬁrsts
in legal approaches to water use, from the
1922 Colorado River Compact that divvied up
the river to the eight states in the agreement,
to Idaho’s recently completed Snake River
Basin Adjudication, which adjudicated 158,000
water claims in over three decades, and which
just issued its ﬁnal uniﬁed decree in 2014.48
Among these innovations are the water rights
system in many Mountain West states that
have resulted in hundreds of thousands of
acre-feet of water being transferred from rural
areas to urban areas at the expense of the
economy and environment in the basin of
origin.
Local governments have also pioneered
new approaches to water management. For
instance, at the turn of the 21st century,
population growth in the Denver, Colorado
metropolitan area resulted in plans to divert
more water from the headwaters of the Colo-
rado River, which ﬂows west to Mexico, to the
Front Range on the east of the Continental
Divide. A series of cases over the last several
decades have upheld the right of Colorado lo-
cal governments to apply land use regulations
under the Areas and Activities of State Interest
Act (AASIA)49 to address the environmental
and socio-economic impacts of water diver-
sion projects. In City and County of Denver,
by and through Board of Water Com’rs v.
Board of County Com’rs of Grand County,50
the City of Denver sought declaratory judg-
ment that it need not obtain permits to con-
struct or operate water collection and diver-
sion facilities within other local governments’
jurisdictions. The Colorado Supreme Court
held that AASIA did not unconstitutionally del-
egate legislative authority to local govern-
ments, home rule provisions of the Colorado
Constitution did not exempt the city’s water
projects from local government regulation, and
neither provisions of the Act itself nor other
Colorado statutes exempted the city from
obtaining permits. In City of Colorado Springs
v. Board of County Com’rs of the County of
Eagle,51 the Colorado Court of Appeals held
that since the fundamental objective of AASIA
was to allow local governments to regulate the
environmental impacts of designated matters
of state interest, including municipal and
industrial water projects, a county may “regu-
late construction of water diversion projects lo-
cated within the county but which transport
water to end users outside the county.”52From
then on, both headwater and agricultural coun-
ties on the eastern slope adopted land use
regulations to protect the basin of origin from
negative impacts of out-of-basin diversions,
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and from water transfers from agricultural
lands to feed the thirsty metropolitan area.53
Although use of local land use authority to
regulate water diversion projects remains con-
troversial, Colorado’s ﬁrst statewide water
plan, released in late 2015, at least acknowl-
edges the role of land use planning and
regulation in reducing the demand for water.54
D. Biking and Pedestrian Paths in and
around Town
Local governments have also led the way in
creating alternative transportation pathways
around cities, and also out of cities, that permit
residents to enjoy their environment.
One of the most interesting examples is the
effort, beginning in the 1960s, to convert
abandoned railroad lines into bike pathways.
The so-called “rails to trails” movement began
in earnest when, in 1980, the Staggers Rail
Act largely deregulated the railroad industry
and permitted discontinuation of unproﬁtable
routes.55 Throughout the 1980s, approximately
4,000 to 8,000 miles of railway lines were
abandoned each year.56 In 1983, Congress
amended the National Trails Systems Act and
created “railbanking,” a tool to preserve inac-
tive corridors for future rail use, while provid-
ing for interim trail use.57 There are now over
21,000 miles of former rail lines now used as
biking and walking paths across the United
States.58 In many cases, such abandoned rail
rights-of-way provided access to natural areas
that had been difﬁcult to access. For example,
the Medicine Bow Rail Trail opened in 2007,
and winds through the Medicine Bow-Routt
National Forest from the Wyoming-Colorado
border to near the forest boundary.59 The trail
occupies a segment of an abandoned right-of-
way that was built at the turn of the 20th
century to accommodate a gold rush.
But the rails-trails movement has hit some
signiﬁcant speed bumps. In March, 2014, the
U.S. Supreme Court decided Marvin M. Brandt
Revocable Trust et al. v. United States,60 which
involved an abandoned railroad corridor for-
merly on federal land that is now privately
owned. In an 8-1 decision, the Court held that
when a railroad abandons the right of way
granted under the General Railroad Right-of-
Way Act of 1875, the landowner who acquired
the underlying fee title obtains full rights over
the former right of way, because the railroad
simply had an easement interest which was
terminated by the railroad’s abandonment. Al-
though the facts of this case are so peculiar
as to limit its general applicability,61 it is indica-
tive of a greater groundswell of litigation that
has overwhelmed the movement. In a 2014
report to Congress, the U.S. Department of
Justice noted that it continues to deal with a
dramatic expansion of its Rails-to-Trails litiga-
tion, in which property owners along railroad
corridors allege a taking of their property
interests in violation of the Fifth Amendment
as a result of the operation of the National
Trails System Act.”62 At the time of the report
in 2014, the Department was defending “more
than 90 such suits, involving approximately
10,000 properties in over 30 states, with
estimated aggregate claims in the hundreds of
millions of dollars.”63
But while the rails-trails program faces sig-
niﬁcant legal challenges, the overarching goal
of providing bike and pedestrian access to nat-
ural areas remains a priority. For instance,
Missoula, Montana has developed an exten-
sive network of bike lanes and pedestrian
paths both city-wide and in partnership with
the County that achieved a gold level Bicycle
Friendly Community designation by the
League of American Bicyclists.64 The bicycle
network includes paths connecting neighbor-
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hoods and the University of Montana campus
to the downtown, parks, and paved trails run-
ning through the scenic valley to the towns of
Florence and Victor. The City adopted plans
that include goals and policies to enhance and
expand the network of bicycle and pedestrian
facilities.65 The City’s zoning regulations imple-
ment the goals and policies of these plans.66
Also, the City and County entered into a coop-
erative agreement for transportation planning
services, and roadways that are newly con-
structed or completely reconstructed must
comply with the City’s Complete Streets Policy
to provide for pedestrians, bicyclists, transit
users, and motorists.67
But even these projects have not been im-
mune from controversy. For instance, since
the 1960s, Boise has been building an envi-
able greenbelt that winds along tens of miles
of the Boise River, which forms the spine of
development in the region. The greenbelt is
connected to a number of paths that permit
access to bike trails across federal lands that
meander through the region’s foothills. Called
Ridge to Rivers, the plan is immensely popular
in the region.68 Despite that, a few private
property owners do not wish to permit access
to bikers along the Boise River, which breaks
up several key stretches of the system. In
2015, a state statute was enacted that pre-
vents local governments from using eminent
domain to take land “for trails, paths, green-
ways or other ways for walking, running, hik-
ing, bicycling or equestrian use, unless adja-
cent to a highway, road or street.”69 This shows
that despite the popularity of these trail sys-
tems, the Mountain West’s proclivities toward
property rights can make creating such trails
along rivers or into forests a challenging pros-
pect when they must traverse private property.
E. Local Funding for Open Space
Acquisition
Mountain West communities have been
among the pioneers for funding open space
conservation. One notable and inﬂuential ap-
proach began in 1972 when Jefferson County,
Colorado voters approved a one-half of one
percent sales tax to fund the open space
program.70 Jefferson County Open Space was
the nation’s ﬁrst sales tax-funded county open
space program, which now comprises over
54,000 acres.71 Approximately one-ﬁfth of
funds are dedicated to cities and districts that
provide park and recreation services and open
space, and includes 28 regional parks and a
trail system that spans 230 miles.72 Addition-
ally, 3,177 acres have been preserved through
conservation easements on privately owned
lands.73 The Trust for Public Land became an
important player in helping take the Jefferson
County sales tax funding model to other local
governments throughout the region. In 2003,
six Colorado communities passed ballot mea-
sures to create approximately $253 million in
new public funding to protect land for parks
and open space through a variety of taxing
mechanisms similar to Jefferson County.74
Among those were Arapahoe County, which
instituted a .25% cent sales tax to generate
$170 million; the City of Boulder, which insti-
tuted a .15% sales tax to generate $51.2 mil-
lion; and the City of Lafayette, which instituted
a .25% sales tax to generate $7 million.75
Even in locations with more ﬁscal restraints
on funding in the Mountain West, local com-
munities are ﬁnding ways to preserve open
space. For instance, when development began
to creep out of Boise’s Treasure Valley and
into its beloved foothills, voters in 2001 passed
a two-year levy that raised $10 million for open
space preservation, which has since set aside
Real Estate Review
Real Estate Review E Winter 2017
© 2017 Thomson Reuters
70
over 10,750 acres for wildlife habitat, to
promote clean water, and to provide recre-
ational opportunities. Through a variety of
partnerships with private parties, the City was
able to leverage the initial $10 million into over
$37 million dollars in property through acquisi-
tion, donation, easement, or land exchange.
Because of the success of that program, in
November 2015, 74% of Boise voters sup-
ported the passage of another two-year levy
to raise another $10 million dollars through
property taxes in 2016 and 2017.76 This suc-
cess in Boise indicates that even in conserva-
tive parts of the Mountain West, the case can
be made at the local level for open space
protection that provides a variety of environ-
mental beneﬁts.
F. Favorable Taxation for Non-Proﬁts
Assisting Environmental Goals of
Comprehensive Plans
Local environmental regulations have also
assisted private environmental groups to retain
non-proﬁt status by engaging in activities that
assist comprehensive plan goals related to
open space. For instance, in 1990, the Pecos
River was designated as a Wild and Scenic
River.77 A not-for-proﬁt organization, Pecos
River Open Spaces, Inc., acquired land along
the river to preserve it in its natural state and
thereby contribute to the preservation of the
environment and ecology of the Pecos River
Canyon. When the not-for-proﬁt claimed prop-
erty tax exemption, San Miguel County ﬁled
suit alleging that conservation was not a
charitable purpose under New Mexico law suf-
ﬁcient to grant the exemption.78 In deciding
that this conservation property constitutes a
charitable use, however, the New Mexico
Court of Appeals cited the San Miguel County
Comprehensive Plan goals of having “Open
Land, Aesthetics [,] and Views Protected”; that
the San Miguel County residents wanted to
incentivize preservation through “Conservation
Easements [and] Transfer and Purchase of
Development Rights”; and that the Plan ex-
plains that the residents wish to “Keep the
Pecos River Wild and Scenic.”79 As a result,
the court held that conservation was a chari-
table use providing a substantial beneﬁt to the
public sufﬁcient to receive the tax exemption
under state law.80 Although the facts of this
case are unusual, it does illustrate the impor-
tance that comprehensive plan goals can have
in assisting non-governmental actors in work-
ing towards conservation purposes.
G. Species Protection and the Local
Alternative
The perennially uneasy relationship be-
tween local communities and the federal
government in the West is exacerbated by
U.S. Fish and Wildlife Service (USFWS) at-
tempts to list species as threatened or endan-
gered under the Endangered Species Act
(ESA). Local governments, as well as state
governments, have responded with habitat
protection land use tools to avoid listing.
To protect the Gunnison Sage-grouse and
avoid its listing as an endangered species,
Gunnison County, Colorado developed plan-
ning and regulatory systems, and participated
in various intergovernmental actions that ad-
dress threats to the Gunnison Sage-grouse.
The County organized a strategic committee
comprising community stakeholders and fed-
eral, state, and local government
representatives.81 The committee prepared a
conservation action plan that was adopted by
the County to guide sage grouse conservation
efforts.82 The County also adopted regulations
for development proposed in Gunnison Sage-
grouse habitat areas requiring mitigation and
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compliance with the Sage-grouse habitat con-
servation action plan.83 The County also
entered into intergovernmental agreements
with 10 Colorado counties and a Utah county,
as well as a conservation agreement with the
USFWS and the states of Colorado and Utah.84
Nevertheless, the USFWS listed the Gunnison
Sage-grouse as a threatened species.85 In
June 2015, the State of Colorado sued the
USFWS claiming its decision to list the spe-
cies was not supported by scientiﬁc evidence.86
Gunnison County and the Gunnison County
Stockgrowers Association intervened.87 The
court has not yet decided this case.
Similarly, in hopes of avoiding a federal list-
ing, wildlife ofﬁcials from 5 states, including
New Mexico, developed the Lesser Prairie
Chicken Range-wide Conservation Plan.88
Companies that voluntarily enroll in the plan
must mitigate unavoidable impacts to habitat
by paying landowners to perform bird-friendly
grazing, brush management, prescribed burn-
ing and native plant restoration, and to secure
permanent protections for certain lands.89 In
September 2015, a federal judge vacated
USFWS’s listing rule of the Lesser Prairie
Chicken in a response to a lawsuit ﬁled by sev-
eral states.90 In November 2015, a federal
judge dismissed most of a ranching coalition’s
lawsuit challenging actions by the Forest Ser-
vice to fence off areas within federal grazing
allotments to protect the endangered New
Mexico meadow jumping mouse.91
III. Recognizing and Planning for
Nature’s Hazards
The Mountain West’s rugged and varied
topography have long subjected urban envi-
ronments to ruin. Snow melt subjected western
cities to ﬂoods, and wildﬁre has always been a
part of the landscape. But rapid urban growth,
and especially rapid growth in the wildland-
urban interface over the last few decades,
coupled with climate change and other factors
are increasingly complicating the Mountain
West’s ability to respond to and plan for larger,
complex natural hazards. In addition, the
West’s hazards, such as wildﬁre and ﬂooding,
increasingly come in tandem as one disaster
increases the likelihood of another and are ac-
companied by erosion and landslides.92 This
section will focus on precisely these two
hazards—ﬂooding and wildﬁre—as emblem-
atic of how local governments in the region
are using the threat of natural hazards to plan
for safety while also achieving other environ-
mental beneﬁts along the way.
A. Collecting and Disseminating Infor-
mation about Hazards
Chief among the planning for natural haz-
ards is a variety of data collection and infor-
mational activities that often involve a variety
of agencies working at different levels of
government. One type of informational project
seeks to explore and model future hazard
events in order to plan for such events. For
example, from 2013 to 2015, the U.S. Geologi-
cal Survey, in cooperation with the Bernalillo
County Natural Resources Services, con-
ducted a prewildﬁre study to determine poten-
tial for postwildﬁre debris ﬂows in the Sandia
and Manzano Mountains of central New
Mexico93 as a part of the Rio Grande Water
Fund, a groundbreaking watershed protection
project.94 The goal of the report was to provide
information on where the most serious poten-
tial debris-ﬂow hazards might arise in the
event of a large-scale wildﬁre and subsequent
rainfall in the study area.95 Another type of in-
formation project is being conducted by the
University of Idaho College of Law in associa-
tion with the Idaho Department of Lands and
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local governments throughout the state.96 The
goal of the project is to inventory existing local
regulations related to wildﬁre both to establish
a legal baseline of existing regulation, and also
to serve as a source of best practices for use
in the varied geographic and socio-economic
contexts of the state.97 A third type of informa-
tional project are those that seek to investigate
past hazard events with a goal of highlighting
successes and also cataloguing lessons for
the future. This is exempliﬁed by A September
To Remember: The 2013 Colorado Flood
Within The Urban Drainage and Flood Control
District, which detailed how the district per-
formed during the largest ﬂood to hit Colorado
in recent history. A fourth type of informational
project exists where a state agency aims to
provide assistance and capacity to local
governments in structuring local plans for nat-
ural hazards. A good example of this is the
work of the Colorado Resiliency Framework.98
This type of informational guide gives local
communities a language and a planning
structure for thinking about the interconnected-
ness of hazards within an adaptive frame-
work—long a hallmark of scientiﬁc literature—
and applying it to how we plan urban
environments.99 For instance, one publication
of the framework provides illustrations of how
drought increases risks related to forest pest
infestations and wildﬁre as well as soil-related
hazards, including subsidence and contraction
of expansive soils.100 Similarly, ﬂoods are most
frequently caused by high precipitation; how-
ever, drought conditions may lead to soil
compaction, and severe wildﬁres can leave a
slope unable to hold water.101 Such publica-
tions facilitate local governments’ ability to
comprehend the issues around natural haz-
ards and to better implement and enforce their
existing hazards ordinances.
B. Planning for Wildﬁre
Beyond the variety of informational ap-
proaches to addressing natural hazards, sev-
eral jurisdictions have taken exemplary actions
to plan for future events that are worthy of
some discussion. Among those is Flagstaff,
Arizona’s efforts to use land use planning to
address the threat of wildﬁre in the wildland-
urban interface around the city. The city was
faced with a history of catastrophic wildﬁres
near the city. In 2002, the Rodeo-Chediski
Fire, located 125 miles southwest of Flagstaff,
burned more than 468,000 acres, caused
50,000 evacuations, and destroyed over 480
structures.102 Fires near the city in 2004 and
2010 ﬁlled the sky with smoke for weeks,
degraded treasured viewsheds, and destroyed
popular recreation sites.103 The 2010 ﬁre also
resulted in post-ﬁre ﬂooding that killed a 12-
year-old girl and saw heavy ash debris ﬂows
and downstream erosion damage homes, a
major water pipeline, and cost over $130 mil-
lion in suppression and recovery costs.104
The result of this ongoing pressure from
wildﬁre events has resulted in a comprehen-
sive local result that represents both public
investment in proactive wildﬁre planning as
well as a series of regulatory measures that
govern future private investment. For instance,
in November 2012, a $10 million bond was
approved that provided funds to implement
wildﬁre risk reduction measures and mitigate
post-ﬁre ﬂooding impacts within the Rio de
Flag and Lake Mary watersheds.105
In 2008, the city adopted the International
Code Council’s International Wildland-Urban
Interface Code (IWUIC) with local amend-
ments, a move preceded by decades of work
by local ﬁre department staff working with the
Community Development Department staff to
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develop administrative procedures.106 The ﬁre
department also conducted stakeholder out-
reach that included extensive discussions with
the homebuilders association, local real estate
and insurance agents, community leaders,
engineering ﬁrms, developers, and others.107
Other codes were also updated to reﬂect
wildﬁre preparation. For instance, Flagstaff’s
Zoning Code has a Resource Protection
Overlay Zone, which requires compliance with
standards to ensure the protection of natural
resources, including ﬂoodplains, steep slopes,
and forests to help “manage healthy and
sustainable forests to reduce ﬁre risk.”108 In
addition, Flagstaff’s regional plan also directly
addresses wildﬁre in sections on climate
change and adaptation, ecosystem health, and
ongoing cooperative watershed protection
efforts.109
C. Planning for Floods
Another exemplary model of local planning
for and managing natural hazards is Denver’s
Urban Drainage and Flood Control District
(UDFCD), which was created by the Colorado
legislature after severe thunderstorms in June
1965 sent a volume of water 40 times greater
than normal down the South Platter River to-
ward Denver.110 It was the most costly ﬂood
ever in Denver at the time, destroying over 25
bridges, inundating over 250,000 acres of
plains farmland, and causing over $2.2 billion
in damages.111 In response, the Colorado
legislature created the UDFCD to assist local
governments in the Denver metropolitan area
with multi-jurisdictional drainage and ﬂood
control efforts.112 In addition, legislation re-
quired the agency to work with recreation
districts, municipalities, and other stakehold-
ers to use drainageways for parks and other
recreational opportunities.113 The UDFCD
began operating in 1969; in 2013, it served an
area of over 1,600 square miles and operates
four programs—a ﬂash ﬂood prediction pro-
gram; a ﬂoodplain management program; a
maintenance, design, and construction pro-
gram; and a master planning program—with a
$30 million budget.114
The UDFCD system was tested in 2013
when the Denver region was again visited by
a massive ﬂood. The ﬂood came in September,
an unusual month for ﬂooding in the region,
when a torrent of rain dropped a year’s worth
of rain in less than a week.115 The destruction
included nine lives lost, over $2 billion in pub-
lic and private property damages, thousands
of people displaced from their homes and busi-
nesses, and many roads and bridges washed
out.116 In addition, in areas where recent
wildﬁres had occurred, ﬂood ﬂows and sedi-
ment loads were signiﬁcantly higher and posed
special dangers to property within the down-
stream of the ﬁre zone.117
Despite the damage caused by the ﬂood, it
was generally perceived that the UDFCD had
done tremendous work in minimizing what
might have been a catastrophic ﬂood event. In
A September to Remember, the District en-
gaged with its response in the event. Among
lessons learned from the District’s response
were a reiteration of the fact that the Denver
region has always been, and will continue to
be, susceptible to large ﬂooding events.118
However, the basic design principles that
undergirded the UDFCD—ﬁxing existing prob-
lems and keeping new development out of the
100-year ﬂoodplains—had been effective.119
While population in the UDFCD area had
tripled since the District’s origins in 1969, there
were approximately 5,000 fewer structures in
mapped ﬂoodplains at the time of the 2013
ﬂood.120 This had resulted from the panoply of
UDFCD programs of master-planning, ﬂood-
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plain management, design, construction, and
maintenance of ﬂood mitigation projects.121
However, the UDFCD also noted that there
was signiﬁcant damage beyond the regulatory
100-year ﬂoodplains, thus indicating, at a min-
imum, the need to fortify ﬁrst-responder facili-
ties above the 100-year ﬂoodplain and con-
sider more broad regulatory authority.122
D. Planning for Hazards in
Comprehensive Plans
In addition to these best practice examples,
several other approaches are worth noting.
One approach is to require local governments
to identify natural hazards in their comprehen-
sive planning statutes. Idaho requires all local
government comprehensive plans to engage
in an “analysis of known hazards as may result
from susceptibility to surface ruptures from
faulting, ground shaking, ground failure,
landslides or mudslides; avalanche hazards
resulting from development in the known or
probable path of snowslides and avalanches,
and ﬂoodplain hazards.”123
E. Providing Residents Economic
Incentives to Prepare for Natural
Hazards
A cutting edge program just underway
provides residents economic incentives to
prepare for natural hazards. Boulder County,
Colorado’s Wildﬁre Partners program, which is
supported by the county and run on state and
federal grants, provides western county resi-
dents intensive training in ﬁre mitigation.124
Through the program, properties are also as-
sessed for their wildﬁre danger and efforts are
made to increase the property’s resilience.125
The program has two unusual beneﬁts: a
rebate of several hundred dollars to cover
costs, and a certiﬁcate accepted by a few in-
surance companies as proof of adequate ﬁre
mitigation sufﬁcient to reduce rates.126
IV. Greening Urbanism
Globally, cities only take up 2 percent of
landmass area, yet are responsible for two-
thirds of the world’s energy use, with residents
producing 70 percent of global carbon
emissions.127 For those reasons, cities have
increasingly become a centerpiece for focus-
ing on climate mitigation strategies. Given the
effects of climate change the Mountain West
will face, resilience and adaptation to climate
change are equally important considerations.128
The response of Mountain West cities has
been remarkable considering that many Moun-
tain West states and their neighbors, including
Arizona, Colorado, Idaho, Montana, South
Dakota, Utah, and Wyoming, are suing to
block implementation of a federal climate
change response.129 The Mountain West’s
leading cities, however, are showing an intent
to offer a robust response to climate change,
as well as an increasing interest in lessening
the environmental footprint of urbanism
generally. Here is a sampling of the variety of
green urbanism projects—by no means ex-
haustive—that are being undertaken by sev-
eral of the Mountain West’s largest cities.
A. Climate Action Plans and Sustain-
ability Plans
Guiding many Mountain West cities’ green
urbanism initiatives is either a climate action
plan, which typically focuses upon measures
intent on mitigating and adapting to climate
change, or a sustainability plan, which often
addresses climate considerations alongside
other aspects of civic sustainability like hous-
ing, food safety, and sundry other issues.
These plans are typically non-enforceable;
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however, they do provide guidance towards
the types of policies the city intends to support.
In some cases, those policies become ordi-
nances, or otherwise govern substantial pur-
chasing decisions either in the public sector,
or in a regulated industry subject to conditions
as part of a permit approval process.
Denver is a good example of a city where
such a non-binding plan has led to some mod-
est results that could grow larger with time.
Denver released its ﬁrst Climate Action Plan in
2007 with a goal of reducing greenhouse gas
(GHG) emissions by 10 percent per capita
below 1990 levels.130 Denver exceed this goal
in 2010 through regional strategies in the
energy sector, with notable reductions in build-
ings and transportation.131 In 2013, the city
established the Denver 2020 Sustainability
Goals, which called for an absolute reduction
of GHG emissions to 1990 levels by 2020.132
In addition, Denver has set a goal to reduce
GHG emissions by 80 percent by 2050.133
Denver’s updated 2015 Climate Action Plan
puts forth a bevy of approaches to how the
city can meets its GHG emissions reduction
plans. For purposes here, a review of the “es-
sential sector strategies” provides an overview
of what the Plan seeks to accomplish.134 The
ﬁrst sector strategy seeks to improve energy
efﬁciency in buildings.135 The Plan notes that
Denver buildings are the City’s largest source
of GHG emissions and account for 64 percent
of the City’s emissions.136 The City seeks to
cut emissions in the building sector by 25
percent by 2020, which it plans to accomplish
through updating building energy codes,
increasing the tracking and updating of build-
ing operations, and providing access to ﬁnanc-
ing for energy efﬁciency upgrades and renew-
able energy, among other policies.137
A second sector strategy is to lower the
City’s “electricity emissions factor.”138 Through
statewide legislation and voter approval,
Denver’s electricity provider, Xcel Energy,
committed to incorporate more renewable and
low-carbon energy sources into its electricity
portfolio.139 This would be on top of the utility’s
reduction in carbon emissions of 26 percent
between 2005 and 2014.140
A third sector strategy is to better link land
use and transportation planning. Denver seeks
to reduce single occupant vehicle commuting
travel to no more than 60 percent of all trips
by 2020, which would be a reduction of roughly
15 percent from the 2012 level.141 Mass transit
infrastructure, supporting sustainable growth
and urban inﬁll, and encouraging shifts in
travel behavior are among strategies the City
plans to pursue.142
Salt Lake City has taken a similarly aggres-
sive climate plan to that of Denver while also
placing it within a broader sustainability
context. Salt Lake City’s broader sustainability
plan, dubbed Sustainable Salt Lake—Plan
2015, announces both strategies and targets
in the following categories: air and climate,
energy, recycling and materials management,
transportation, open space, urban forestry, wa-
ter resources, arts and culture, community
health and safety, housing, food production
and nutrition, and education.143
Among the targets regarding climate are
reducing vehicle miles traveled in the city by
6.5% and increasing use of alternative trans-
portation to 50% of City employee commute
trips. The City also plans to increase clean
and alternative-fuel vehicles to 15% of the
City’s ﬂeet; reduce GHG emissions from City
operations by 13%, to 72,400 tons annually;
and reduce GHG emissions 10%, to 4.7 mil-
lion tons annually, through transportation and
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energy strategies. In addition, the City plans to
develop a climate adaptation plan and incorpo-
rate strategies into city planning processes.
With regard to energy, Salt Lake City’s
targets include increasing renewable energy
generation on City facilities to 2.5 megawatts,
generating 10 megawatts of solar energy
throughout Salt Lake City, and decreasing
energy use in City buildings by 10%. The City
plans to increase energy-efﬁcient buildings
citywide by 10% and launch an Energy Efﬁ-
ciency Revolving Loan Fund and make
$250,000 in loans for building efﬁciency
upgrades. With regard to transportation, the
City plans to complete and open a streetcar
line and complete a citywide streetcar network
plan, in addition to other rail and transit
projects.
Other projects address the City more
broadly. For instance, some targets address
urban forestry through projects such as com-
pleting and updating a city-wide tree inventory
to include a vulnerability rating of each tree
based on size, age, condition, location, spe-
cies, and future climate impacts.
Targets related to water include developing
a comprehensive decision-making framework
that addresses environmental protection,
mountain transportation, wilderness designa-
tion, and the balance of uses within the
Wasatch watersheds, preserving an additional
10% of Wasatch watershed lands.144
Perhaps the most aggressive non-binding
plan announced, however, belongs to Las
Vegas, which has challenged itself to become
the nation’s ﬁrst net-zero energy, water, and
waste city.145 As part of this initiative, the City
has constructed more than one million square
feet of municipal green buildings, including 18
LEED facilities; a 30-facility solar system pro-
ducing 5.25 Megawatts of solar energy; and
more than 80 percent of the city’s 50,000
streetlights have been upgraded with LED
bulbs.146 Comingled recycling at all city facili-
ties has raised recycling rates to 55 percent,
up from 20 percent ﬁve years ago.147 The city
has also reduced its municipal water consump-
tion by 27 percent since 2008 through turf
conversions, xeriscaping, and equipment
installations throughout city facilities.148 The ef-
forts of the City have caused a stir in the real
estate market with some developers seeking
to scale net zero residences—typically too
expensive for average consumers—to mass-
market production for sale in Las Vegas.149 In
this way, the City’s ambitious leadership may
be assisting in creating a market for net zero
consumer residences.
B. Sustainable Neighborhoods
Programs
Beyond such climate and sustainability
plans, Mountain West cities are also leading
the way with alternative approaches to green-
ing the city. For instance, Denver’s Sustain-
able Neighborhoods Program offers neighbor-
hoods a sustainability certiﬁcation for earning
program credits for their efforts and, depend-
ing on the number of credits earned in a given
year, they may receive designation as a
“Participating Sustainable Neighborhood” or
an “Outstanding Sustainable Neighborhood”
from the City.150 Informational workshops help
residents learn how to bring sustainable prac-
tices to their individual homes.
C. Other Programs
In addition some cities, like Denver, are of-
fering free consultations to businesses seek-
ing to “green” their operations, which could
also ultimately yield a certiﬁcation as a green
business.151
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Cities like Phoenix, where climate change is
already affecting the urban heat island effect,
are focusing on adaptation practices to keep
southwest cities livable. The City of Phoenix’s
2014 Cool Urban Spaces Report provides a
study of the effects of the City’s Cool Roofs
and Tree and Shade Master Plan.152 The study
evaluated how these heat mitigation efforts af-
fect the urban heat island in the Phoenix met-
ropolitan area. The study found that increasing
tree canopy cover from 10 percent to 25
percent leads to an additional temperature
reduction of 4.3 degrees Fahrenheit, which is
a total cooling beneﬁt of 7.9 degrees Fahren-
heit as compared to a bare neighborhood.
Such reports can form the basis for long-term
projects that will play a substantial role in
keeping cities of the southwest attractive.
V. Old West Industries and New
Problems
Horizontal drilling and hydraulic fracturing
presented problems as the density and inten-
sity of oil and gas development spread to ar-
eas targeted for new residential development
or into recreation and tourist areas. Two Colo-
rado Supreme Court cases in 1992 paved the
way for local governments to regulate oil and
gas through land use regulations by rejecting
arguments that the Colorado Oil and Gas Con-
servation Commission (COGCC) occupied the
entire ﬁeld of oil and gas development. In
1992, the Colorado Supreme Court decided
Voss v. Lundvall Bros., Inc.,153 in which it held
that the State’s Oil and Gas Conservation Act
preempted a home-rule city from enacting a
land-use ordinance that imposed a total ban
on drilling of any oil, gas, or hydrocarbon wells
within the city. In a companion case, however,
Board of County Comm’rs of La Plata County
v. Bowen/Edwards Assoc. Inc.,154 the Court
held that the Oil and Gas Conservation Act did
not preempt county’s authority to enact land-
use regulations for oil and gas operations
within county. The result was that while local
governments could not ban drilling, then could
use land use controls to regulate drilling that
they did permit. In Board of County Comm’rs
of La Plata County v. Colorado Oil and Gas
Conservation Commission,155 the Court held
that a rule promulgated by the Colorado Oil
and Gas Conservation Commission, which
dealt with permits to drill, was invalid on its
face in that it preempted all local government
actions regarding drilling beyond those that
materially impeded or destroyed the state’s
interest. Finally, in Board of County Comm’rs
of Gunnison County v. BDS International,
LLC,156 the Court reviewed local regulations of
oil and gas producers and found some were
preempted by state law, but permitted other
local regulations to stand.
Inﬂuenced by efforts in New York and Penn-
sylvania to stop hydraulic fracturing, which
included landmark decisions favorable to local
government control such as Pennsylvania’s
Robinson Twp. v. Commonwealth,157 citizens
in four communities in Colorado voted to
impose bans or moratoria on hydraulic
fracturing.158 In 2012, the COGCC and the Col-
orado Oil and Gas Association (COGA), an
industry trade group, sued the City of Long-
mont claiming the ban was preempted by state
law.159 In a companion case, COGA sued Fort
Collins claiming that its moratorium also was
preempted.160 Released on the same day, the
two cases collectively held that a ban of hy-
draulic fracturing was preempted by the state
oil and gas law and that a ﬁve-year moratorium
was similarly pre-empted.161 However, the
cases did not rule out that other land use
regulations may be permissible, such as a
shorter moratorium, though the court did not
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enumerate or address the viability of any par-
ticular alternative.162
A. Mora County, New Mexico’s Com-
munity Rights Approach to Regulating
the Environment
In 2013, the Mora County Commissioners
adopted the “Mora County Community Water
Rights and Local Self-Government Ordinance,”
which effectively banned all oil and gas pro-
duction in the County.163 The ordinance was
part of a larger, national trend led by a group
called the Community Environmental Legal
Defense Fund, which has assisted over 150
local governments across the country in pass-
ing similar “community rights” ordinances. The
community rights proclaimed by these ordi-
nances are almost identical, typically invoking
rights such as the right to pure water, clean
air, peaceful enjoyment of home, a sustain-
able energy future, and the rights of natural
communities.164 The radicalism of these ordi-
nances is not so much the proclamation of
such rights, but instead is the underlying legal
claims they make to support such rights. The
ordinances announce that the local govern-
ments maintain a fundamental right of local
self-governance, which they argue derives
from the history of pre-Revolution local govern-
ment autonomy that was preserved by the
Declaration of Independence and the Ninth
Amendment of the Constitution.165 Further, the
ordinances proclaim that this self-governance
right trumps established norms of federal su-
premacy and preemption, as well as estab-
lished norms of local government subordina-
tion to state governments ensconced in Dillon’s
Rule.166 The ordinances also deny corporate
personhood, and thus purport to strip corpora-
tions of the constitutional rights afforded to
them.167 Each of these three justiﬁcations is as
much a provocation as a serious legal argu-
ment; absent an upheaval of Supreme Court
precedent that restructures state and federal
power, as well as the rights of corporations,
these rationales will certainly fail in the courts.
Indeed, the ﬁrst such failure was when the
Mora community rights ordinance was chal-
lenged and the federal district court struck it
down.168
Nonetheless, the appeal of the community
rights movement is that it argues for local
environmental control in the most radical of
manners. The arguments made by proponents
may be scoffed at by the legal establishment
ensconced within the rule of law, but to ordi-
nary citizens, such laws have appeal because
they argue against the ability of more distant
organs of government to control what happens
locally. The problem, however, is that this par-
ticular approach is unlikely to yield success in
protecting the environment while there are
many other approaches, such as those il-
lustrated in this chapter, which yield substantial
environmental beneﬁts within the scope of
existing law.
B. Heap Leach Mining, Cyanide, and
Other Chemical Concerns
In the early 2000s, Summit County, Colo-
rado adopted regulations that banned the use
of cyanide in mining.169 In 2009, the Colorado
Supreme Court struck down the ban as pre-
empted by the state mining laws, but acknowl-
edged that the County might be able to restrict
mining to certain zones.170
Plans by eastern states to dispose of their
low-level radioactive waste “out west” raised
the specter that the Mountain West could
become a dumping ground for the nation’s
low-level radioactive waste.171 In the mid
1980s, the states of Colorado, New Mexico,
and Nevada created the Low-level Radioac-
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tive Waste Compact.172 Congress approved
the Rocky Mountain Compact (Compact) in
1985, as well as other interstate compacts
across the country.173 The US Supreme Court
upheld the compact system in 1992.174 The
Compact allows the Compact board to prohibit
the import of low-level radioactive waste into
the Compact region in exchange for the
member states’ promise to accommodate the
disposal of low-level waste generated within
the region.175 The right of compacts to exclude
out-of-region waste was challenged by Energy
Solutions when it sought to import low-level
waste to a facility in Utah without complying
with the requirements of the Northwest
Compact.176 The 10th Circuit Court of Appeals
upheld the exclusionary authority in 2010
against commerce clause challenges because
Congress had approved the exclusionary pow-
ers when approving low-level radioactive
waste compacts in 1985.177
The State of Colorado Radiation Control
Division approved a facility in Adams County
that allows disposal of certain naturally-
occurring radioactive material (NORM).178 Ad-
ams County sued the State claiming that the
facility violated County siting laws for waste
disposal facilities.179 The Colorado Supreme
Court ruled against Adams County.180 Adams
County recently approved another facility
under its solid waste regulations that will ac-
cept NORM with radiation levels less than
those regulated by the State.181
VI. Re-envisioning Regionalism
Like most areas of the country, the Mountain
West’s urban regions sprawl and bleed across
political jurisdictional bounds that are often not
reﬂective of the ecosystems or watersheds in
which those cities are located. It has long been
a struggle to ﬁnd a way to address regional
environmental problems that are highly depen-
dent upon land use decision making, which
has almost always resided among the many
local governments of a region.
A notable trend to address some of these
problems arose through a series of interstate
compacts were coming to the fore. Although
the impetus to such compacts was the rapid
rise of the need for inter-state land use plan-
ning, it seemed that these compacts might
signal a new era of regional planning dawning
in the United States. At least seventeen such
interstate compacts exist across the country.
Those in the Mountain West including the
Tahoe Regional Planning Authority, which
governs land use and environmental planning
in the Lake Tahoe Basin;182 the Northwest
Power Planning Council, which is comprised
of the States of Idaho, Montana, Oregon, and
Washington for purposes of developing a
regional power plan and ﬁsh and wildlife
program to balance the Northwest’s environ-
ment and energy needs;183 and the grand-
daddy of all such interstate compacts, the Col-
orado River Compact, the 1922 agreement
between the States of Arizona, California, Col-
orado, Nevada, New Mexico, Utah, and Wyo-
ming to provide for the equitable division and
apportionment of the use of the waters of the
Colorado River System.184 But even with these
regional planning efforts, the moment of plan-
ning beyond the local governmental jurisdic-
tion and, instead, considering planning on a
landscape scale or a watershed scale, passed
away. The much heralded “quiet revolution” in
land use, in which regional governance, and
perhaps even a strong federal presence, might
come to overturn the old acquiescence to lo-
cal land use planning decisions never fully
arrived.
Today, there are a hodge-podge of regional
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governments throughout the Mountain West,
most of which are advisory and with relatively
little governance power. Among these are
those metropolitan planning organizations,
which are necessitated to obtain federal
transportation dollars. There is the occasional
successful intergovernmental special district
that operates effectively, such as the previ-
ously discussed Urban Drainage and Flood
Control District in Denver. There are also the
unsuccessful regional strategies. Chief among
them may be the Ada County Highway District
(ACHD), which was created through voter ap-
proval in the Seventies to manage the roads
in the county that surround Boise, Idaho. In an
unusual approach, ACHD owns not only the
roads and right-of-ways in the county, but also
within the cities.185 The relationship between
ACHD and the cities it serves has been tense
almost from the start and remains so today. In
a time when most cities are trying to link land
use and transportation planning, Boise is
uniquely burdened with a system in which the
city must make land use decisions indepen-
dent of transportation implications dedicated
to a separate entity. This example, however, is
not that unusual in illustrating a failure to plan
for land use and environmental concerns that
remains largely elusive across the Mountain
West, just as it does across the rest of the
country.
There is, however, a singular success in the
Mountain West, the Envision Utah186 process,
which has emerged as a hallmark of regional
thinking for land use and environmental
planning. The history of Envision Utah is well
told by a Brookings publication, from which
this description here borrows.187 Envision Utah,
a small non-proﬁt, began in 1995 as an effort
by political, business, and civic leaders con-
cerned with a lack of economic and population
growth in the state, as well as a “brain drain”
to larger cities.188 When the Envision Utah proj-
ect started, the urbanized area along the
Wasatch Front were already exhibiting nega-
tive aspects of growth—trafﬁc and visible air
pollution—and growth projections estimated
the area growing from 1.6 million to 2.7 million
in 2020 and 5 million in 2050.189 In a conserva-
tive political climate, a 100-person public-
private steering committee was assembled
because of their inﬂuence over public policy.190
The steering committee began with a study of
community values related to quality of life,
which indicated that residents viewed Utah as
a “safe haven, where others shared their com-
mon sense of honesty, morality, and ethics,”
and also that residents prioritized “Utah’s sce-
nic beauty and recreational opportunities.”191
In 1998, the process began to engage the
public with a “chip game” where participants
placed chips on maps, representing housing
for all the projected population.192 In so doing,
participants realized that housing all the
projected growth in low-density sprawling pat-
terns was difﬁcult and violated their own
values of place. Through the public engage-
ment process of thousands of people, support
for a high density option emerged.
Next, the project disseminated in 1999 its
“Quality Growth Principles,” rather than a
conventional plan for land use, transportation,
or open space. The principles set out seven
goals: improving air quality, promoting housing
options, creating transportation choices,
encouraging water conservation, preserving
critical lands, supporting efﬁcient infrastructure,
and exploring community development. These
goals were very broadly advertised.
Leadership in the Envision Utah project then
engaged local planners and local government,
which they deemed the only acceptable
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method of implementation. Envision Utah staff
and consultants created a number of “toolkits”
for local jurisdictions who took up the effort to
implement the principles at their own pace.
Over time, local governments warmed to the
efforts of the Envision Utah’s Steering Com-
mittee, which continued to stay involved. Envi-
sion Utah staff conducted hundreds of visits to
local planners and politicians, and conducted
multiple workshops explaining the goals. By
2003, there was nearly universal awareness
of the goals by planners in the region, and a
number of jurisdictions had begun to consider
policy changes that would allow higher density
housing.193 Since that time, the Salt Lake City
region has emerged as one of the most un-
likely successes among Mountain West com-
munities, and the country at large, in planning
for its future growth. It remains perhaps the
most successful, and inﬂuential, model of
regional approaches to land use and environ-
mental planning in the Mountain West, and
perhaps also the country.
VII. The Next 25 Years of Local
Environmental Law
Just as the last twenty-ﬁve years have seen
the increased prominence of local environmen-
tal law, so, too, are the next twenty-ﬁve years
likely to see that effort ﬂourish. The growth of
international organizations aimed at bringing
together local governments around environ-
mental themes, such as ICLEI, C40, the
Compact of Mayors, UN Habitat, and the
Rockefeller Foundation’s Resilient Cities
program, all illustrate that local governments
are increasingly viewed as important partners
even in global environmental issues. Another
sign of the movement’s progress includes the
Obama administration’s convening of the
State, Local, and Tribal Leaders Task Force
on Climate Preparedness and Resilience.194
Such federal recognition of local partners
speaks, in part, to the broken relationship be-
tween a liberal federal government and many
conservative states. On the other hand, it is a
recognition that local governments in urban
regions now play an outsized political impor-
tance in American life. Momentum towards that
recognition has been gaining at least since the
1909 Report of the Country Life Commission,
a landmark report of the Teddy Roosevelt
administration that acknowledged the end of
the country’s rural majority, as well as the hard
choices for the places in between as the na-
tion rushed to its cities’ teeming streets.195
In the Mountain West, where state popula-
tions are concentrated in just a couple urban
regions, empowered cities can be especially
effective partners in planning for a strong
environmental presence. Perhaps what cities
in the region need now, more than ever, is
some center from which to base the disparate
strands of this local environmentalism. Thus
far, local environmentalism has tended to be
more policy toolkit and less political vision.
Whatever marriage of policy and politics
emerges in the Mountain West’s local environ-
mental future, it will likely work best when it
works to temper the conﬂicts between the
economies of the region’s past and the dreams
of those who move to the region for a new life.
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